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This essay is adapted from the introduction to Marriage and the Economy: Theory and Evidence 

from Advanced Industrial Societies. Cambridge University Press, 2003 

 

 

There is much concern with the high levels of divorce currently observed in the U.S. and many 

other countries. This concern is one of the factors explaining a growing interest in the study of 

divorce laws, principally by legal scholars. There has not yet been a comprehensive study of the 

effect of divorce laws that adequately takes account of all the factors that may influence divorce 

rates. Chapters 3 and 4 in Marriage and the Economy report some of the available analyses of the 

effects of divorce laws on divorce rates. In Chapter 3 Evelyn Lehrer presents an impressive list of 

such factors and gives a good summary of a big portion of the literature published until about 2000, 

but the studies she mentions typically do not explore the effects of divorce laws. In contrast, the 

macro level studies reported by Whittington and Alm in Chapter 4 take account of variations in 

divorce laws but consider very few micro-level factors that may affect aggregate numbers and 

need to be controlled for when assessing the impact of divorce laws. Since the publication of 

Marriage and the Economy there have been many more relevant studies, e.g. by Stevenson and 

Wolfers (2006). 

Policy makers may also want to consider economic analysis and possible implications for 

household production when designing laws regulating property settlements at divorce and child 

support settlements. The economic literature has grown on such matters since the publication of 

Marriage and the Economy and now includes e.g. studies of the homemaker provision in divorce 

laws (Crystal Ho-Po Wong 2016) and studies of the effect of child custody rulings on allocation 

of time (e.g. by Duha Altindag et al 2017). Divorce laws could also be improved if the public gains 

a better sense of the effects of marriage on paid work, consumption and personal finances, and 

savings.  

My approach emphasizes similarities between firms and marriages and leads me to question 

our current divorce laws beyond the specific issues raised in individual chapters of Marriage and 

the Economy. I propose a New Institutional Home Economics based on the principle that if one 

constructs a macroeconomics based on microeconomics one needs to incorporate marriage. 

Another principle is that laws regulating marriage and divorce need to be more similar to laws 

regulating the business world than is currently the case. The U.S. legal system currently regulates 

transactions in marriage very differently from the way it regulates other transactions with an 

economic content (as also pointed out e.g. by Leonore Weitzman (1981) and Grossbard-

Shechtman and Lemennicier (1999)). One of the reasons why marital institutions are treated so 

differently from business institutions is that U.S. law assumes that production in marriage is 

motivated primarily by emotions rather than by economic forces. This is a misleading assumption. 

I support scholars who want to rationalize divorce laws such as Joni Hersch (author of Chapter 

9 in Marriage and the Economy) and Katharine Silbaugh (1996). I disagree with scholars 

supporting laws that make it illegal to exchange work in marital production for financial support. 



Instead of deploring ‘opportunistic’ behavior in marriage (see e.g. Lloyd Cohen 1987) I think that 

we should recognize the universality of opportunistic motivations—in firms, government, and 

households--and make people act as responsibly as possible given the constraints imposed by 

nature, resources and underlying culture.  

 

References 

 

Altindag, Duha, John Nunley and Alan Seals (2017). “Child-custody reform and the division of 

labor in the household.” Review of Economics of the Household 15(3): 833-56.  

 

Cohen, Lloyed (1987). “Marriage, divorce and quasi-rents: or ‘I gave him the best years of my 

life.” J of Legal Studies 16:267-303. 

 

Grossbard-Shechtman, Shoshana and Bertrand Lemennicier (1999). “Marriage contracts and the 

law and economics movement: a critical view from an Austrian perspective.” J of Socio-

Economics 28:665-90. 

 

Silbaugh, Katharine (1996). “Turning labor into love: housework and the law.” Northwestern U 

Law Review 91(1): 1-86. 

 

Stevenson, Betsey and Justin Wolfers (2006). “Bargaining in the Shadow of the Law: Divorce 

Laws and Family Distress.” Quarterly Journal of Economics 121 (1): 267–88. 

 

Weitzman, Leonore (1981). The Marriage Contract: Spouses, Lovers and the Law. New York: 

Free Press.  

 

Wong, Crystal Ho-Po (2016) “Credible commitments and marriage: when the homemaker gets 

her share at divorce.” J of Demographic Economics 82(3): 241-279. 

 

https://link.springer.com/journal/11150

